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A New Paradigm for the Second Amendment
Saul Cornell*

Discussions about the meaning of the Second Amendment have become mired
in an intellectual quagmire. Contemporary debate over this provision of the Bill of Rights
have been cast in terms of a simple dichotomy: either the Second Amendment protects
an expansive individual right similar in nature to freedom of the press or it protects a
narrow right of the states to maintain their well-regulated militias.' Partisans of the
individual rights view argue that the Second Amendment was designed to affirm a basic
individual right to own firearms for hunting, recreation, and personal protection. The
other view of the Amendment, often described as the collective rights view, argues that
amendment is about the allocation of military power in the federal system. According to
this view, the Second Amendment was a modest concession to moderate Anti-Federalists
who feared the power of the new federal government. By affirming that the right of the
people to bear arms as part of a well-regulated militia, Federalists were able to assuage
lingering Anti-Federalist qualms about the future of the state militias. Framing the
meaning of the Second Amendment in terms of such simple dichotomy fits well with the
politics of the modern gun control debate. The individual rights view serves the interests
of gun rights advocates, while the collective rights view fits well with supporters of gun
control. While this neat dichotomy may have served the interests of those involved in
modern political debates about gun policy, it is not particularly useful for understanding
the eighteenth century world in which the Second Amendment was drafted and adopted.

To find dramatic evidence of the current paradigm crisis in Second Amendment

scholarship and jurisprudence one need only look at the convoluted reasoning displayed
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by two Federal Appeals court decisions trying to make sense of the vast scholarly
literature on this once neglected topic.> In United States v. Emerson, the Fifth Circuit
identified three schools of thought on the Second Amendment: the sophisticated
collective rights view, the traditional collective rights view, and the individual rights
view.? In Silveira v. Lockyer, the Ninth Circuit adopted a different tripartite scheme,
concluding that current scholarship could be divided into the following: the collective
rights view, the individual rights view, and the limited individual rights view.*

In this important essay, David Konig joins his voice to a growing chorus of
scholars who have concluded that it is time to move beyond the simplistic dichotomies
that have obscured as much as they have clarified our understanding of the Second
Amendment.’ In Konig’s view the Amendment is neither an individual nor a collective
right in the sense with which these terms are so often used in modern discussions of the
right to bear arms. To support this conclusion he draws on an important but largely
forgotten context of the Second Amendment. The key to understanding this lost context
of the Second Amendment resides in the writings of thinkers such as James Burgh, who
distilled the history of Scotland into a potent tonic for the Founders, reminding them of
the dangers of allowing the militia to be disarmed by a distant and powerful
government.

Burgh’s thought has not figured prominently in recent writing on the Second
Amendment by gun rights advocates who have been more enamored of the Italian
Enlightenment theorist Cesare Beccaria who attacked laws which prohibited individuals
from carrying firearms and argued that such laws worked to the benefit of criminals. In

essence, Beccaria was the first modern theorist to argue that when firearms are outlawed,
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only outlaws will have firearms. Thomas Jefferson was obviously impressed with this
argument and copied it into his commonplace book. Jefferson did not, however, model
his own proposal for the Virginia Declaration of Rights on this more expansive
conception of the right to own firearms. Instead, Jefferson’s proposal for the Virginia
Constitution affirmed that , "No free man shall be debarred the use of arms within his
own lands or tenements."® Supporters of the individual rights view have attached great
significance to Jefferson’s words and to his fondness for Beccaria.” Of course, the
primary architect of the Virginia Declaration of Rights and Constitution was not Thomas
Jefferson, but George Mason. The Virginia Declaration of Rights affirmed the ideal of a
well-regulated militia in terms reminiscent of Burgh, not Beccaria.

That a well regulated militia, composed of the body of the people,

trained to arms, is the proper, natural, and safe defense of a free

state; that standing armies, in time of peace, should be avoided, as

dangerous to liberty; and that in all cases the military should be

under strict subordination to, and governed by, the civil power. *
Mason’s language shares little with either Beccaria or Jefferson’s formulation of this
right. Indeed, none of the arms bearing provisions adopted by state constitutions in the
Founding era followed Beccaria’s or Jefferson’s model. Both Beccaria and Jefferson’s
more individualistic conception of the right to have arms for self defense clearly stood
outside of the constitutional mainstream in the 18" century.

Rather than focus on the Italian Beccaria, Konig astutely directs our attention to

the Scott Burgh.  Koni g al so persuasively argues for Burgh’s

i nfl uence on both The Federalist and the debates over the

mlitiain the Virginia Ratification Debates. As several
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recent critics of the individual rights nodel of the Second
Amendnent have noted, the subject of a private right to own
firearns outside of the context of the mlitia was rarely
di scussed during the ratification debates, while the need to
protect the mlitia fromthe threat posed by the Federal
gover nnment recei ved extensive comentary.’

The preference for Beccaria over Burgh in recent scholarship illustrates one of the
most problematic features of this body of research and writing. In contrast to the
contextualist method employed by Konig, recent individual rights scholarship on the right
to bear arms has been an exercise in law office history of a particularly bizarre kind."°
Rather than trying to understand texts by placing them within their context, Second
Amendment originalists have created something akin to an alternative history science
fiction fantasy, stories about parallel historical universes in which the South won the
Civil War or the American Revolution never happened. In this alternative Second
Amendment universe, the Virginia Declaration of Rights was written by Beccaria or
Jefferson, not Mason, the Second Amendment drafted by the Dissenting Anti-Federalist
Minority of Pennsylvania, not the First Congress, and Jospeh Story's constitutional
treatises ghost-written by a radical abolitionist. While such efforts makes for excellent
fiction, and might plausibly make for a fascinating exercise in creative constitutional
theorizing, it makes for poor history.""

Al t hough Koni g's essay raises serious questions about
the individual rights interpretation of the Second
Amendnent, his analysis also presents a nore nodest
chal l enge to the conventional understanding of the

collective rights nodel. The right described by Konig is
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less a right of the states, although clearly the issue of
states rights was closely connected to the fate of the
mlitia, but nore accurately described as a civic right.

Al t hough Americans extended the right to bear arns to many
who woul d not have enjoyed this right in Britain, the right
was hardly universal. Wnen, free Africans, resident
aliens, mght claima genuinely individual right such as
the right of religious conscience, but they were not
general ly included anong those who bore arns. In the
Founding era, a Quaker m ght bear a gun against a bear, but
in nost cases they did not bear arns.* The civic right
descri bed by Konig, a right of citizens, not individuals,
was inextricably linked to an obligation to participate in
communal defense as part of a well regulated mlitia.
Modern col l ective rights theorists have stunbl ed over the
actual wording of the Second Amendnent which refers to the
right of the people, not a right of the states. Konig's
formul ati on of the Amendnent as an individual right

exerci sed collectively cones closer to faithfully
translating the dom nant understandi ng of the Amendnent in

t he Foundi ng era than does either the nodern collective or

i ndi vidual rights paradigns. In this sense the right to bear
arnms shares some features with the original conception of
the right of assenbly and the jury, rights that required
that citizens act in a collective manner for a distinctly

publ i c purpose.®
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Konig’s model for the Second Amendment also helps illuminate the thinking of
important 19" century commentators on the Second Amendment such as Joseph Story.
Individual rights theorists such as David Kopel have argued that since Story does not fit
perfectly into the modern collective rights theory he must be counted among supporters
of the modern individual rights view of the Amendment. Kopel’s framework is a
textbook illustration of the historical “fallacy of false dichotomous question.”'* Story
wrote about arms bearing as a civic right, not an individual right.

One of the ordinary modes, by which tyrants accomplish their purposes

without resistance, is, by disarming the people, and making it an offence

to keep arms, and by substituting a regular army in the stead of a resort to

the militia. The friends of a free government cannot be too watchful, to

overcome the dangerous tendency of the public mind to sacrifice, for the

sake of mere private convenience, this powerful check upon the designs of

ambitious men. "

Story’s entire discussion of the meaning of the Second Amendment occurs within the
context of the militia and is much closer in spirit to Burgh, than to Beccaria. The right
protected by the Second Amendment was one enjoyed by citizens who might use their
privately owned weapons as part of their obligation to participate in a well regulated
militia. Indeed, Story decried the actions of those who were sacrifice their public
responsibility for the sake of mere private convenience, hardly a radical statement of an

individual rights creed. Within the same decade that Story published his_ Familiar

Exposition, abolitionist Joel Tiffany wrote his Treatise on the Unconstitutionality of

Slavery.'® In Chapter Sixteen of his treatise, Tiffany discussed the meaning of the right
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to bear arms. Tiffany read Blackstone’s discussion of the right to have arms in an
expansive manner. “It is called subordinate in reference to the great, absolute rights of
man; and is accorded to every subject for the purpose of protecting and defending
himself. Moreover, this guaranty is to all without any exception; for there is none,
either expressed or implied.” The expansive individual right defended by Tiffany and
other abolitionists is about self defense: “The right to keep and bear arms, also implies
the right to use them if necessary in self-defense.” When compared with the assertive
and unambiguously individualistic language used by Tiffany, Story’ s discussion of the
Second Amendment seems distinctly civic in spirit. Story was both deeply conservative
and strongly nationalist in his views. His conception of the Second Amendment as a
civic right was consistent with both his nationalism and conservatism. Kopel and other
individual rights theorists have distorted Story’s thought, effectively casting him as a
supporter of a radical abolitionist vision that he actually opposed.'’

Story’s conception of the militia did depart from his eighteenth century forebears
in one important respect and this serves as a reminder of the need to pay attention to both
the changing historical meaning of the right to bear arms and changing social and
political realities of American history. The militia in Story’s age had fallen into serious
decline as a public institution and prompted him to observe that:

And yet, though this truth would seem so clear, and the importance of a

well regulated militia would seem so undeniable, it cannot be disguised,
that among the American people there is a growing indifference to any
system of militia discipline, and a strong disposition, from a sense of its

burthens, to be rid of all regulations. How it is practicable to keep the
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people duly armed without some organization, it is difficult to see. There

is certainly no small danger, that indifference may lead to disgust, and

disgust to contempt; and thus gradually undermine all the protection

intended by this clause of our National Bill of Rights. '®
This discussion of the right to keep and bear arms was cast in the form of a jeremiad."
There is nothing in this lament about the rise of individualism and the erosion of civic
spirit that supports the modern individual rights view of Story.

Fi guring out what such an odd and distinctively 18"
century type of right might nean in the 21" century is a
conpl ex matt er. Constitutional theorist Chris Eisgruber has likened the Second
Amendment to a constitutional ghost town.”’  The notion of a constitutional ghost town
calls attention to the fact that Americans might choose to restore the Second Amendment
to its former vitality at any moment. Recreating the world of the eighteenth century
militia is not impossible, but it would require a reawakening of civic mindedness and self
sacrifice that seems difficult to imagine in modern America. Here Story’s jeremiad is
worth recalling. If Second Amendment rights have atrophied in modern America it is
not because of too much government regulation, but ironically it is the absence of
regulation that has produced the anemic version of the Second Amendment we now live
under. If Americans were willing to undertake the burdens required by militia service
and sacrifice some significant portion of their individual liberty to attain this collective
ideal, then the Second Amendment would be restored to its former robust character. 21
Given the deep suspicion of government that animates the gun rights movement, it would

not welcome greater regulation and additional intrusions into the lives of citizens that

would be necessary to recreate the Founder’s militia. Proponents of gun regulation
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would also view the militarization of American society necessary to recreate the militia
as a negative development. Perhaps the new paradigm for the Second Amendment
suggested by Konig and others can help us move beyond the current impasse. At the very
least a more complex history of the right to keep and bear arms can help us understand

how we have arrived at our current situation.
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